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INTRODUCTION 


Compliance with Federal Statutes 


The law has always been used to influence 
citizens to act consistently with government 
policy. Traditional approaches have been based 
on the criminal law, prohibiting, with penal 
consequences, certain undesirable practices. As 
regulatory activity has increased, more criminal 
prohibitions have attached to aspects of 
otherwise lawful activity. Such an adversarial 
approach is no longer appropriate to modern 
regulatory programs. 


The implementation of a regulatory statute like 
Part III of the Canada Labour Code is really in 
the hands of the regulated: only employers and 
employees can implement employment standards. 
The government’s role is to 


encourage compliance, 

facilitate compliance, 

monitor compliance and non-compliance, and 
respond to non-compliance. 


Enforcement — that is, investigation and 
prosecution of suspected offences — is just 

one technique in the last category. A modern 
compliance policy must give proper emphasis to 
a full range of compliance techniques. 


The Federal Statutes Compliance Project 


Between September 1982 and February 1983, 
the government conducted a preliminary study, 
co-ordinated by the Department of Justice, of 
the law and practice of compliance federally in 
Canada. The object was to develop a work plan 
to enhance the quality of service to the public 
in compliance programs. The quality of service 
is, of course, measured by the fairness with 


which individual regulatees are treated, the 
effectiveness with which such programs promote 
compliance, and the economy with which 
resources are used for that purpose. 


The study included, among other tasks, a 
survey of 22 compliance units in 14 departments 
and agencies, including Labour Canada. 


The study confirmed the existence of significant 
common problems in federal compliance 
systems. There is unfair disparity in the 
application of compliance measures between and 
within departments. Regulatees often receive 
little procedural protection in their dealings with 
compliance officers. A work plan was developed 
to address these problems systematically. 


The work plan of the Federal Statutes 
Compliance Project involves: 


a) pilot studies on the compliance systems 
under five existing statutes, including the 
Canada Labour Code (Part III); 


b) consideration and development of 
procedures for dealing with federal 
infractions; 


c) studies on the applicability of certain 
modern compliance techniques, such as self- 
certification and performance standards; 


d) a study on compliance psychology; and 


e) development of evaluation techniques for 
compliance systems. 


The federal project findings have been put at 
the disposal of Labour Canada from the very 
beginning of the project’s activities. Officials of 
the Department of Justice acted as consultants 
in developing this compliance policy with 
Labour Canada. 


The annotations in this edition relate the areas 
of Labour Canada’s compliance work to the 
findings of the Compliance Project on such 
matters as compliance psychology and the use 
of modern compliance techniques. 


The policy is based on the experience of field 
and headquarters staff of Labour Canada 

and on current ideas on improving, for all 
concerned, the means of promoting compliance 
with the law. 


Purpose of the Compliance Policy 


The purpose of this document is to guide 
compliance activities under Part III of the 
Canada Labour Code. Accordingly, the 
compliance policy brings together all the 
measures employed by Labour Canada to 
influence employers and employees within the 
federal jurisdiction to act consistently with the 
purpose of Part III. The policy will apply to 
headquarters, regional and district operations of 
Labour Canada. 


It will be published to ensure that employers 
and employees know what to expect from the 
compliance practice of Labour Canada. 


The objectives of the compliance policy are: 


a) fairer, more effective and less costly 
compliance activity; 


b) structured discretion exercised openly by 
officials of Labour Canada; and 


c) anational policy to be applied consistently 
across the country. 


PURPOSE OF PART III 


Although this part of the statute does not 
expressly. declare a policy purpose, the 
departmental compliance policy is based on the 
view that the purpose of Part III is to provide 
minimum employment standards for employees 
of establishments under federal jurisdiction. 


These standards deal with the conditions of 
work to which every employee is entitled, 

such as hours of work, freedom from sexual 
harassment, general holidays and other leave, 
and so on. Of course, most employees in the 
jurisdiction are entitled, by the terms of their. 
employment, to more than the statutory 
minimum. Part III also sets out mechanisms for 
ensuring that employees receive what is due 
them under the law. 


The basic purpose of Part III will be widely 
publicized, so that officials and the public will 
have a shared understanding of the policy 
foundation for compliance. 


Note: The compliance units surveyed by the 
Compliance Project emphasized the desirability 
of having a clear statement of purpose 
embodied in the statute itself. The absence of 

a clear purpose causes difficulty for the 
government in allocating scarce human and 
financial resources, and creates misunderstanding 
between regulator and regulatee. Where the 
policy objective is not stated in the statute, as is 
the case with Part III, a department can define 
and publicize its mandate under the statute, 
thereby making it easier for both regulator and 
regulatee to ensure compliance. 


ORIENTATION OF THE 
COMPLIANCE POLICY 


The aims of the compliance policy are twofold. 


First, to encourage employers to provide 
conditions of employment which meet the 
standards of Part III. 


Second, to correct situations in which employees 
have not been dealt with in accordance with 
Part III. 


In order to achieve these aims, the department 
will: 


a) seek to inform those affected, both of their 
obligations and of the means of fulfilling 
them; 


b) provide opportunities for interested parties 
to participate in the development of 
regulations and standards; 


c) encourage the involvement of those affected 
in the monitoring of compliance and 
non-compliance; 


d) apply an array of techniques to facilitate 
and promote compliance; 


e) identify instances of non-compliance; 


f) where non-compliance is detected, provide 
opportunities for correction suited to the 
situation by supplying complete information 
on legal obligations and suggesting practical 
means of meeting them; and 


g) where non-compliance is not voluntarily 
corrected, 


e assist employees in recovering what is 
due to them through civil process by 
providing advice and evidence if 
available, or 


e prosecute where private litigation does 
not provide an adequate remedy. 


Note: While some compliance units see their 
role as enforcers, investigating and prosecuting 
suspected offences, by far the more common 
orientation is toward encouraging compliance 
and correcting non-compliance. Labour Canada 
is thus in the mainstream of Canadian 
regulatory practice. Prosecution is a sanction of 
last resort against serious and apparently willful 
offences. 


Where monitoring of regulatees and initial 
response to non-compliance are the responsibilities 
of more than one compliance unit, a common 
Orientation is the keystone of consistent 
application of the law. Consistency is essential 
to fairness, real and perceived, which in turn 
enhances the willingness of regulatees to 
co-operate. 


COMPLIANCE TECHNIQUES 


Employers, employees and officials of Labour 
Canada participate in the implementation of 
minimum employment standards through a 
range of techniques. These are intended chiefly 
to encourage, facilitate and/or monitor 
compliance and include the following: 


a) 


b) 


c) 


Consultation on standards. The Department 
seeks the input of informed and interested 
persons in developing standards that are 
socially adequate and economically feasible; 
this is done, for example, through the 
Regulatory Agendas published by the Office 
of Regulatory Reform, Treasury Board 
Canada. 


Information on the content and application 
of rules and on standards is supplied to 
employees and employers by Labour 
Canada. 


Self-reporting on, for example, excess hours 
of work, averaging of hours, group 
terminations, and postponed vacations. 


Third-party monitoring. In the past, this 
has chiefly taken the form of complaints 
and their investigation. Enhanced 
involvement of the private sector in the 
monitoring of compliance can increase 
effectiveness and reduce expense. Those 
carrying out monitoring may be involved 
because they have special expertise, because 
they are themselves affected by compliance, 
or for both reasons. In the area of labour 
standards, those in the workplace are most 
concerned with compliance. 


e) 


g) 


h) 


J) 


Permits and authorizations are issued, 

in exceptional circumstances, to allow 
employers to deviate temporarily from 
certain statutory requirements. The welfare 
of employees is protected by the terms of 
the permit, and adherence to those terms is 
monitored. 


Counselling on employment standards, on 
request or at the initiative of the Labour 
Affairs Officer. 


Programmed inspections. LAOs* routinely 
visit workplaces subject to the Canada 
Labour Code to monitor compliance with 
the requirements of Part III. 


Mediation of unjust dismissal complaints by 
LAOs. 


Adjudication of unjust dismissal complaints 
by an adjudicator. 


In addition to these, Labour Canada will be 
applying the following techniques, with the 
aim of promoting a climate favourable to 
compliance. 


Standards developed by regulatees. When 

a new situation, not adequately covered 

by existing regulations, develops in a given 
industry, it may be most efficient for the 
industry itself to propose suitable standards. 
This can save public expense and result in 
rules better suited to the needs of the sector 
concerned. The proposal could come from 
labour, from management, or jointly from 
both. Before a regulatee-developed standard 
could be implemented, the department 
would be responsible for ensuring 
consultation with representatives of 
employees and employers. If consultation 


‘Tine expression LAO used throughout the document refers to 
Labour Affairs Officer. 


confirms their validity, the standards can 
be incorporated into regulations and, thus, 
become law. 


k) Other monitoring mechanisms. Employers 
and employees can voluntarily establish 
monitoring systems, such as joint 
committees, to take responsibility for 
monitoring conditions in the workplace. 


/) Assurances of voluntary compliance (AVCs). 
In appropriate circumstances, LAOs accept 
an employer’s assurance that a situation 
of non-compliance will be voluntarily 
corrected. Provided the undertaking is 
fulfilled promptly, no adversarial action 
is then taken against the employer. The 
AVC takes the form of a written promise, 
detailing the action to be taken and the 
time for its completion. 


Note: While the circumstances of regulatees 
offer a variety of opportunities for promoting 
compliance, some regulatory programs are 
strictly limited, by the laws under which they 
operate, in the techniques they can use. In 
other programs, the legislation is unimaginative 
and provides for only one response — usually. 
prosecution — but does not actually preclude 
the application of unofficial rewards and 
sanctions. These will vary according to the 
inventiveness of officials. 


Such unofficial measures tend to be applied 
according to a discretion which is, from the 
point of view of the affected public, invisible. 
They are applied with a disparity which is 
inimical to fairness. 


A modulated array of compliance techniques 
permits officials to respond proportionately 

and appropriately to each situation they face. 
Publicizing those techniques allows the public to 
know what to expect and, again, enhances the 
perception of fairness. 


Every step of the regulatory process, from the 
establishment of a legislative policy and the 
development of standards, through public 
information and monitoring to investigation and 
prosecution, provides opportunities to create a 
climate favourable to compliance. 


DEVELOPMENT OF STANDARDS 
AND REGULATIONS 


To contribute to a climate favourable to 
compliance, it is Labour Canada’s policy to 
involve affected parties in the development of. 
standards, and to emphasize voluntary decision 
making. The following represent the primary 
guidelines to be followed by Labour Canada in 
the formulation of minimum employment 
standards. 


a) Sources. Development of standards within 
the department, combined with consultation 
through the Regulatory Agenda, will 
continue to be the principal approach. 
Commissions of inquiry will continue to be 
used as appropriate. Regulatees will be 
invited to propose standards in selected 
areas. 


b) Consultation. Proposals to develop or 
amend regulations or standards will, as 
now, be published in the Regulatory 
Agenda. In addition, organizations and 
associations of employees and employers 
affected by contemplated changes will 
be notified, to encourage input from 
regulatees. Where it is difficult to identify 
suitable employee representatives, the 
views of labour groups, etc., in the same 
industrial sector may be sought. 


Note: Modern compliance techniques emphasize 
voluntary decision making and keep government 
intervention to a minimum. They encourage 
private participation in defining regulatory 
goals. 


Few factors contribute as much to a sense that 
a rule is just as does the opportunity to provide 
input. People will support a regulation which 
they feel is an effective means of achieving the 
purpose for which it was designed, especially 

if it is perceived to be clear and feasible. A 
regulation is more readily followed if it reflects 
knowledge of and sensitivity to the circumstances 
of regulatees. Knowing the rationale of a 
regulation will generally facilitate compliance. 
Regulatees are more committed to a rule which 
they feel is at least partly their creation. All of 
these psychological factors can be maximized 
by involving regulatees in the development of 
standards and regulations. 


A degree of flexibility in the method of 
achieving compliance, as with performance 
standards, conveys the regulator’s concern and 
respect for the regulatee. 


INFORMATION AND EDUCATION 
FOR EMPLOYERS AND 
EMPLOYEES 


Most employers covered by the Canada Labour 
Code are willing, and intend, to meet their 
obligations under Part III. Comprehensive and 
accurate public information about the content 
and application of rules and standards is thus 
probably the most effective step in obtaining 
compliance. 
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The information program will give particular 
emphasis to the purpose of Part III, means of 
contacting the department, and new or revised 
standards. 


Labour Canada already uses placards, 
pamphlets and audio-visual presentations at 
events which attract members of the affected 
public, such as exhibitions and business and 
labour conventions. It will explore a variety of 
economical means to make the delivery of 
information broader and more systematic. 


Educational institutions will be encouraged to 
incorporate material on employment standards 
into their curriculums. Information sessions 
will be conducted at or conveniently close 

to federally regulated establishments. The 
department will facilitate or conduct seminars 
on new and/or complex aspects of Part III, 
such as equal pay for work of equal value. 
Unions will be encouraged to use portions of 
government educational grants for purposes 
relating to the objectives of Part III. 


Note: Increasing regulatees’ awareness of a 
rule, and of the rationale for it, will make 
compliance easier. 


MONITORING 


Private sector participation in monitoring 
compliance and non-compliance will be 
encouraged to involve those most interested in 
conditions of employment. Accordingly, Labour 
Canada’s policy on monitoring will include the 
following elements: 


a) Self-reporting. Employers are responsible 


for reporting on their own compliance 
where they benefit from exceptions to 
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b) 


c) 


rules of general application. This includes 
overtime permits and deferred vacations. 


Where an employer gives Labour Canada 
an assurance of voluntary compliance, he 
or she also undertakes to report when the 
corrective action has been completed. 


Third-party monitoring. Complaints are an 
important source of information about non- 
compliance. Particularly in the important 
area of unjust dismissal, they are essential 
to an effective departmental response. 


Labour Canada encourages employers and 
employees to create joint committees in the 
workplace to monitor, and to advise on, 
conditions of work. Where such committees 
exist, they can help implement new 
standards, for example in developing 
policies against sexual harassment. 


Spot checks. Delegated monitoring, such as 
self-reporting and third-party monitoring, 
requires spot checking by LAOs. A 
statistically sound system for spot checking 
will be developed. For it to work properly, 
the details cannot be made public; nor will 
such checks be announced in advance. 


Inspections. To permit LAQOs to carry out 
inspections where they are most needed, 
while protecting private firms from 
unnecessary inspections, programmed 
inspections will be ‘‘tiered’’. This means 
that workplaces will be grouped into 
categories based on their compliance record. 
Where LAOs have not had any contact with 
a firm, the compliance level in that industry 
sector generally will be used instead. The 
tiering system will also take into account 
the presence in the workplace of any third 
parties capable of monitoring compliance 
with Part III. 
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In each district, LAOs will attempt to make 
contact with new businesses as early as is 
practicable. 


e) Priorities for interventions. The highest 
priority will be given to responding to 
complaints of unjust dismissal. Where 
purely monetary questions are involved, the 
immediacy of response will depend upon 
the urgency of the case, the number of 
employees affected and the amounts at 
stake. Greater urgency will also usually be 
attached to situations in which employee 
interests are not protected by the presence 
of labour representatives in the workplace. 


Note: Like most regulatory departments, 
Labour Canada exercises considerable discretion 
in the means it chooses to monitor compliance. 
Some departments use self-reporting systems — 
which may or may not be backed with adequate 
spot checking — in preference to direct 
inspection. Third-party monitoring is another 
means for reducing public expense. 


An alternate approach, but one which is not 
well suited to Part III, is the delegation of the 
inspection function to officials inspecting the 
same enterprises for conformity with other laws, 
including provincial laws. Occasionally, this is 
done to good effect. More often, it leads to a 
dilution of the priorities of the department 
responsible for achieving the objective of 

the law. 


Fairness requires that individuals in similar 
circumstances be treated similarly by the 
government, and those with important 
differences be treated differently. A tiering 
system, based on criteria regulatees can endorse, 
contributes to that distributive justice. 
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USE OF LAO STATUTORY POWERS 
UNDER PART III 


Clear definitions of the powers of officials and 
an explicit policy on the use of these statutory 
powers make it easier both for officials to carry 
out their work consistently and for regulatees to 
know how they will be dealt with. 


Section 63 confers on inspectors powers 
eF tOrenter: 


® to question an employee apart from his or 
her employer; 


¢ to inspect and copy records relating to 
employment standards; 


¢ to require statements; and 


¢ to administer oaths, where the person is 
willing to swear. 


The person in charge of an establishment will 
be requested to furnish all reasonable assistance. 


Most visits take place by consent. Where a visit 
is the first contact between the department and 
a given employer, the LAO may do more by 
way of introducing himself or herself and 
explaining the purpose of the visit. 


In the rare case where entry is refused, the 
LAO will request that the pertinent records be 
brought to him or her, if all the information 
required is likely to be in documents. Where 
entry is essential, or where documents are not 
produced, the LAO will draw the attention of 
the person in charge to the obligation to assist, 
and to the LAO’s right to enter. This ensures 
that the employer has every opportunity to 
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comply voluntarily with the obligation to 
furnish the LAO with needed information. It 
also provides a foundation for legal action, 
should that become necessary. 


If, at this stage, the person in charge of the 
workplace should refuse to co-operate, the 
department will use its legal remedies to fulfill 
its statutory obligations. A notice to furnish 
information will be served, pursuant to s. 67 
of the Act. A charge of failing to assist an 
inspector may also be laid, under subsec. 63(5). 


RESPONSE TO NON-COMPLIANCE 


LAOs have at their disposal certain responses to 
non-compliance, short of prosecution, which 
permit them to react proportionately to each 
situation. In the interests of consistency and 
predictability, these responses are described 
here. 


Non-payment of wages or benefits 


From examination of the records, and from 
discussions with the employer and affected 
employees, the LAO will seek to determine the 
amounts owing and will advise the employer. If 
the employer is willing to pay immediately, the 
matter can be settled at once. 


Alternatively, employer and employee may 
agree, in writing, on the amount determined by 
the LAO. Such an agreement is binding under 
s. 65 of the Act, which requires payment within 
five days at the direction of the LAO. 


In exceptional circumstances, the LAO may not 


require immediate payment of the agreed 
amount. 
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Failure to keep records 


The inadequacy of records can hinder a 
determination of what (if anything) is owing. 
The LAO will tell the employer of the 
requirements of the law. He or she may suggest 
how those requirements can be incorporated 
into the employer’s existing system of record 
keeping. The employer will be asked to set 
reasonable goals as to a time for having a 
system in place. This can be recorded in an 
assurance of voluntary compliance (AVC). 
The employer then notifies the LAO when 
compliance has been achieved. Such 
notifications will be subject to spot checking. 


If an employer actually rebuffs the LAO’s offer 
of counselling, the LAO will write to him or 
her soon after, setting out the record-keeping 
requirements of the law and the possible results 
of non-compliance as provided for in the law. 
This letter should request a reply that informs 
the department of the employer’s plans to 
rectify the situation. If no reply is made within 
the stipulated time, another visit will be made. 
If proper records are not being kept, a 
prosecution will be undertaken. 


Unjust Dismissal 


Under Part III, Labour Canada can assist 
where 


e the employee has been employed by that 
employer for 12 consecutive months; 


e the employee is not covered by collective 
agreement; 


e the employee has not been laid off for lack 
of work; 


¢ no other procedure is provided for by law; 
and 


e the complaint is made within 90 days. 
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The steps in an unjust dismissal investigation 
are set out in s. 61.5 of the Act. In summary, 
they are: 


a) 


b) 


c) 


é) 


The employee makes a complaint in writing 
to an LAO. Under the amended Act this 
will generally have to be done within 

90 days. 


The LAO, or the employee, requests the 
employer to state in writing the reasons for 
dismissal. The employer has fifteen days in 
which to provide a statement. 


The LAO mediates the dispute. If the 
parties are unable to arrive at a settlement, 
even with the assistance of the LAO, and 
if the employee so requests in writing, the 
LAO will refer the dispute to the Minister. 


The Minister may, in his or her discretion, 
appoint an adjudicator. 


If the Minister decides to appoint an 
adjudicator, the adjudicator considers the 
arguments of the parties and renders a 
decision. In the event that the adjudicator 
rules in favour of the employee, the 
decision may include an order for 
reinstatement, compensation and/or 
other equitable remedy. 


The decision of the adjudicator can be filed 
in the Federal Court and is then enforceable 
as if it were a judgement of that Court. 


Note: Some regulatory programs are strictly 
limited in the responses available to them. 
Labour Canada is relatively fortunate in having 
a number of measures provided for in the 
Code, and in having the latitude to create 
others. A modulated array of techniques 
permits compliance officials to respond 
appropriately to each situation they encounter. 


18 


It also makes it possible, in most cases, to 
avoid actual prosecution, which is costly and 
not particularly conducive to developing a well- 
motivated clientele. 


The use of voluntary undertakings enhances 
the regulatee’s commitment to, and sense of 
responsibility for, compliance. A response 
which takes into account the seriousness of the 
violation and the compliance history of the 
regulatee will be seen as fair. Consistency of 
treatment is also essential to fairness. 


COURT ACTIONS 


Where a breach of Part III is not corrected 
despite the efforts of the LAO, resort will be 
had either to civil process or to prosecution, 
as appropriate. 


Civil process 


Where an LAO has determined that an 
employee has been deprived of entitlements 
under the Part, and the employer is not 
correcting the situation, the LAO advises the 
employee on the use of civil process to pursue 
the matter. 


The strategy for the use of civil suit by the 
employee will vary somewhat from province 

to province. In general, civil action is to be 
preferred where it can be pursued at little or no 
cost to the employee. However, the LAO may 
advise the employee to retain legal counsel. This 
could be necessary where the amount at stake 
exceeds Small Claims Court limits and the 
Attorney General of Canada advises against 
criminal prosecution. 
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Where the amount in dispute falls within the 
jurisdiction of the Small Claims Court in the 
province, the employee brings the action himself 
or herself. The LAO’s role is to provide basic 
information on commencing the suit, and to 
give testimony at trial if summoned. 


Prosecution 


Criminal prosecution may be undertaken 
whenever a person, knowing what his or her 
legal obligations are, willfully contravenes a 
provision of the Part. Repeated violations are, 
of course, one indication that the contravention 
is willful. 


a) Failure to pay wages/benefits. Although 
prosecution is the last resort for collecting 
entitlements, it will be used whenever it is 
actually needed to secure payment, for 
example where an action in Small Claims 
Court will not provide adequate recovery. 


b) Failure to keep records, to comply with 
notice to furnish information, or to assist 
LAO. A charge will be laid when an 
employer has been duly notified of legal 
obligations and has failed to carry them out 
within a reasonable time, normally not to 
exceed 90 days. 


Should any employer be unscrupulous 
enough as to resort to criminal actions, 
such as intimidation or fraud, to evade 
obligations under the Part, officials of 
Labour Canada would, naturally, notify 
the local police. 


Note: Generally speaking, criminal prosecutions 
under regulatory statutes are rare. The 
responsible officials seem to consider that, 

in most cases, criminal prosecution is too 
cumbersome and too expensive to be efficient 
and is too great an imposition on the citizen 
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in relation to the breach which has been 
discovered. They are also deterred from 
initiating prosecutions because the conduct of 
the case leaves the hands of those responsible 
for implementing the policy objectives of a 
given statute once the file is referred for 
prosecution. 


One of the greatest problems in compliance 
systems today is the disparity in prosecution 
practices, both geographically and between 
departments. This disparity gives an appearance 
of arbitrariness to official action and raises 
concerns with regard to s. 15 of the Canadian 
Charter of Rights and Freedoms. 


Consistent enforcement practice enhances the 


public’s respect for the program and, thus, 
motivates regulatees to comply. 
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INTRODUCTION 


Compliance with Federal Statutes 


The law has always been used to influence 
citizens to act consistently with government 
policy. Traditional approaches have been based 
on the criminal law, prohibiting, with penal 
consequences, certain undesirable practices. As 
regulatory activity has increased, more criminal 
prohibitions have been attached to aspects of 
otherwise lawful activity. Such an adversarial 
approach is no longer deemed to be appropriate 
to modern regulatory programs. 


The implementation of a regulatory statute like 
Part IV of the Canada Labour Code 1s really in 
the hands of the regulated: only employers and 
employees can prevent accidents and injury to 
health at work. The government’s role is to: 


encourage compliance; 

facilitate compliance; 

monitor compliance and non-compliance; and 
respond to non-compliance. 


Enforcement, that is investigation and 
prosecution of suspected offences, is just one 
technique in the last category. A modern 
compliance policy must give proper emphasis to 
a full range of compliance techniques. 


The Federal Statutes Compliance Project 


Between September 1982 and February 1983, 
the government conducted a preliminary study, 
co-ordinated by the Department of Justice, of 
the law and practice of compliance federally in 
Canada. The object was to develop a work plan 
to enhance the quality of service to the public 
in compliance programs. The quality of service 
is, of course, measured by the fairness with 


which individual regulatees are treated, the 
effectiveness with which such programs promote 
compliance, and the economy with which 
resources are used for that purpose. 


The study included, among other tasks, a 
survey of 22 compliance units in 14 departments 
and agencies. 


The study confirmed the existence of significant 
common problems in federal compliance 
systems. There is unfair disparity in the 
application of compliance measures between and 
within departments. Regulatees often receive 
little procedural protection in their dealings with 
compliance officers. A work plan was developed 
to address these problems systematically. 


The work plan of the Federal Statutes 
Compliance Project involves: 


a) pilot studies on the compliance systems 
under five existing statutes, including the 
Canada Labour Code; 


b) consideration and development of 
procedures for dealing with federal 
infractions; 


c) studies on the applicability of certain 
modern compliance techniques, such as self- 
certification and performance standards; 


d) a study on compliance psychology; and 


e) development of evaluation techniques for 
compliance systems. 


The federal project findings have been put at 
the disposal of certain federal occupational 
safety and health authorities to be considered 
in the revision of their compliance programs. 
Officials of the Department of Justice also 
acted as consultants in the development of the 
Compliance Policy. 


The notes in this edition relate the areas 

of compliance work to the findings of the 
Compliance Project on such matters as 
compliance psychology and the use of modern 
compliance techniques. 


The policy is based on the experience of field 
and headquarters staff of Labour Canada in 
consultation with officers of Transport Canada, 
the Canadian Transport Commission, and the 
Canada Oil and Gas Lands Administration. 
The policy also attempts to use current ideas 
on improving, for all concerned, means of 
promoting compliance with the law. 


Purpose of the Compliance Policy 


The purpose of this brochure is to guide 
compliance activities under the amended Part IV 
of the Canada Labour Code. Accordingly, the 
compliance policy brings together all the 
measures employed by federal occupational 
safety and health authorities* to influence 
employers and employees within the federal 
jurisdiction to act consistently with the purpose 
ot ParGin- 


The policy will apply to headquarters, regional, 
and district occupational safety and health 
officials. It will be published to ensure that 
employers and employees know what to expect 
from the compliance practices associated with 
Part IV of the Canada Labour Code. 


The objectives of the compliance policy are: 


a) fairer, more effective and less costly 
compliance activities; 


*The expressions ‘‘federal occupational safety and health 
authorities’, ‘‘federal occupational safety and health officials’’, 
““sovernment’’, ‘“‘government officials’’, and ‘‘federal officers’’ in 
this brochure mean Labour Canada officials or the other officials 
appointed as safety officers by the Minister of Labour to 
administer Part IV of the Canada Labour Code. 


b) structured discretion exercised openly by 
federal officials; and 


c) a national policy, to be applied consistently 
across the country. 


PURPOSE OF PART IV 


Part IV of the Canada Labour Code now 
contains an explicit policy purpose, to give 
direction both to the public and to government 
officials. 


The purpose is stated in section 79(1): 


‘to prevent accidents and injury to health 
arising out of, linked with or occurring in the 
course of employment to which this Part 
applies’’. 


The purpose will be widely publicized, so that 
officials and the public will have a shared 
understanding of the policy foundation for 
compliance. 


Note: The compliance units surveyed 
emphasized the desirability of having a clear 
statement of purpose embodied in the statute 
itself. The absence of a clear purpose causes 
difficulty for the government in allocating 
scarce human and financial resources, and 
creates misunderstanding between regulator 
and regulatee. 


ORIENTATION OF THE 
COMPLIANCE POLICY 


In keeping with the purpose of Part IV, the 
primary aim is prevention. The means used 
within the policy to achieve prevention are 
predicated on the assumption that the majority 
of establishments in the federal jurisdiction are 
voluntarily in compliance with the Part, and 
that they are willing and intend to meet their 
safety and health obligations. The policy is also 
designed to deal effectively with instances of 
non-compliance. 


Federal officials will accordingly: 


a) seek to inform those affected of their 
obligations; 


b) provide opportunities for interested parties 
to participate in the development of 
regulations and standards; 


c) involve employers and employees in 
monitoring, e.g., through safety and health 
committees; 


d) apply various techniques to facilitate and 
promote compliance; 


e) identify instances of non-compliance; 


f) where non-compliance is detected, provide 
opportunities for correction suited to the 
situation by securing an ‘‘assurance of 
voluntary compliance’’ or issuing a 
‘*direction’’; 


g) apply for injunctions in urgent situations of 
serious risk; and 


h) prosecute non-compliance. 


Note: While some compliance units see their 
role as enforcers, investigating and prosecuting 
suspected offences, by far the more common 
orientation is toward encouraging compliance 
and correcting non-compliance. This latter 
approach better reflects the mainstream of 
Canadian regulatory practice. Prosecution is 

a sanction of last resort against serious and 
apparently willful offences. 


Where monitoring of regulatees and initial 
response to non-compliance is the responsibility 
of more than one compliance unit, a common 
orientation is the keystone of consistent 
application of the law. Consistency is essential 
to fairness, real and perceived, which in turn 
enhances the willingness of regulatees to 
co-operate. 


COMPLIANCE TECHNIQUES 


Employers and employees and federal 

officials participate in the implementation of 
occupational safety and health requirements 
through a range of techniques. These are 
intended chiefly to encourage, facilitate and/or 
monitor compliance and include the following: 


a) Consultation on regulations. Where 
standards are developed within the federal 
government, they are publicized before 
adoption, for example in the Regulatory 
Agenda, and comment by affected parties is 
invited. Organizations such as the Railways 
Advisory Board and the Marine Safety 
Advisory Council are also involved in the 
consultative process. 


b) Public information on the content and 
application of rules and standards is 


c) 


2) 


g) 


provided by federal occupational safety 
and health officials. 


Safety audits conducted by industry. 
Labour Canada encourages, and publishes 
a guide for, the evaluation of accident 
prevention programs and the assessment of 
environmental safety and health conditions. 


Permits and exemptions. Permits are issued 
to road transport businesses for temporary 
deviations from motor vehicle operators 
regulations. Adherence to the terms of the 
permit is monitored to ensure employee 
safety. The permit holder reports on its use. 


The Minister of Labour can exempt a 
workplace from the statutory procedure for 
the right to refuse to work where the parties 
have created their own system which is as 
good as or better than that provided by 
Part IV of the Code. 


The Minister of Labour may also exempt a 
workplace from the requirement to establish 
a safety and health committee under certain 
conditions as specified in subsec. 92.(3) and 
subsec. 92.(4). 


Counselling. Safety officers advise on 
matters affecting safety and health and on 
means of compliance. 


Safety audits conducted by federal 
occupational safety and health officers. 
Safety officers conduct, on their own 
initiative, comprehensive evaluations of 
safety programs in workplaces. 


Inspections. Safety officers routinely visit 
workplaces subject to the Canada Labour 
Code to monitor compliance with the 
requirements of Part IV. 


h) 


J) 


k) 


Right to refuse to work. When an employee 
exercises the right to refuse to work in a 
situation of danger (subsec. 85(1)) and the 
employer and employee are unable to come 
to a mutually satisfactory resolution of the 
problem, it is the task of the safety officer 
to investigate, reach a decision as to 
whether there is a danger and, if necessary, 
issue a direction. 


Complaints. Safety and health committees 
and representatives respond to employee 
complaints. Where the employee chooses to 
involve government officials, safety officers 
investigate complaints that a workplace is 
not in compliance with Part IV. 


Accident investigations. Employers 
investigate and record accidents. They 
report to Labour Canada on their 
investigations into lost-time injuries, as well 
as reporting annually on all injuries. Safety 
and health committees and representatives 
can help to ensure effective investigation 
and sound record keeping. Taking into 
account the seriousness of the accident 

and the information available from other 
sources, safety officers may also investigate 
accidents with a view to preventing their 
recurrence. 


Directions. Safety officers issue directions 
to employers and employees to require that 
hazards be remedied. The appropriate use 
and significance of directions is discussed in 
the section on Response to Non-Compliance. 


In addition to these, government officials will 
be applying the following techniques, with the 
aim of promoting a climate favourable to 
compliance. 


y) 


Rules developed by regulatees. Regulated 
businesses, industry associations, and 
private independent organizations will 


m) 


n) 


)) 


increasingly be invited either to develop 
or to participate with labour in the 
development of safety and health 
requirements. After the validity of such 
requirements is confirmed through 
consultation with employees or their 
representatives and other affected parties, 
they may be incorporated into law. 


Performance standards prescribe the 
outcome to be achieved and permit affected 
businesses to reach the standard by 
whatever effective means they find to be 
best suited to their operations. 


**Self-certification’’ and ‘‘third-party 
monitoring’’ place the responsibility for 
inspecting equipment or monitoring 
operations or for certifying inspections 

or records on the regulatees themselves 

or on independent third parties. Federal 
occupational safety and health officials will 
design and maintain an effective system 

of spot checks. These techniques can 

then significantly reduce the cost and 
inconvenience of inspections for both 
industry and government without sacrificing 
the quality of safety regulation. For 
example, some of the monitoring of the 
safety of elevating devices and of boilers 
and pressure vessels is now carried out by 
third parties. The Dangerous Substances 
Regulations call for self-certification with 
respect to airborne contaminants. 


Tiering consists of tailoring reporting 
requirements and inspection levels according 
to the risks to safety and health inherent in 
an industry, or according to the compliance 
records of individual businesses. Accident 
reporting requirements are already tiered, 
according to the seriousness of the accident, 
and the Code’s requirements for safety and 
health committees and representatives are 
tiered according to the number of 
employees in the workplace. 


z 


p) Government-Approved Internal Auditing 
Programs (GIAPs). Regulated firms will be 
encouraged to establish or expand existing 
management information systems to inspect, 
analyse and evaluate the firms’ performance 
with respect to Part IV requirements and 
corporate policies and objectives. 


These management information programs 
will consist of clearly defined policies, 
procedures, monitoring devices, record- 
keeping and information systems, and those 
mechanisms for corrective measures that the 
company needs in order to attain and 
maintain compliance. 


It is anticipated that businesses taking 
advantage of the GIAPs will build into 
them a significant role for the safety and 
health committees or safety and health 
representatives required by Part IV. 


q) Assurances of Voluntary Compliance 
(AVCs). An AVC is a formal, written 
assurance by the person in charge of a 
workplace that a contravention of Part IV 
will be corrected. It is accepted in situations 
which do not, under this policy, call for a 
direction. 


Note: While the circumstances of regulatees 
offer a variety of opportunities to promote 
compliance, some regulatory programs are 
strictly limited, by the laws under which they 
operate, in the techniques they can use. In 
other programs, the legislation is unimaginative 
and provides for only one response, usually 
prosecution, but does not actually preclude the 
application of unofficial rewards and sanctions. 
These will vary according to the inventiveness 
of officials. 


Such unofficial measures tend to be applied 
according to a discretion which is, from the 


10 


point of view of the affected public, invisible. 
They are applied with a disparity which is 
inimical to fairness. 


A modulated array of compliance techniques 
permits officials to respond proportionately 

and appropriately to each situation they face. 
Publicizing those techniques allows the public to 
know what to expect and, again, enhances the 
perception of fairness. 


Every step of the regulatory process, from 

the establishment of a legislative policy and 

the development of standards through public 
information and monitoring to investigation and 
prosecution, provides opportunities to create a 
climate favourable to compliance. 


SAFETY AND HEALTH 
COMMITTEES AND 
REPRESENTATIVES 


The amended Part IV requires the establishment 
of safety and health committees or the 
appointment of safety and health 
representatives. These requirements may be 
summarized as follows. 


As a general rule, safety and health committees 
serve work establishments of twenty or more 
employees, and safety and health representatives 
serve work establishments of five to 19 employees, 
or where safety and health committees are not 
required by law. 


The safety and health committee (SHC) is a 
joint committee. Through it, management and 
employee representatives work together to 
identify job-related safety and health problems 


and to make recommendations regarding 
solutions. 


The safety and health representative (SHR) 
serves the same purpose as the committee. 


The SHCs and SHRs will thus involve those 
most interested in promoting and maintaining 
safety and health. 


Powers and functions 


SHCs and SHRs have a number of powers and 
functions in common. That is, they both: 


a) receive, consider, and act quickly on 
complaints relating to the safety and health 
of the employees they represent; 


b) participate in safety and health inquiries 
and investigations at the work establishment 
(the participation may include consultation 
with safety and health professionals or 
technical advisers); 


c) monitor programs, measures, and 
procedures related to the safety and health 
of employees; 


d) ensure that adequate records are kept 
on work accidents, injuries, and health 
hazards, and regularly examine the resulting 
data; 


e) request from the employer the information 
they need to identify existing or potential 
hazards in the work establishment; 

Jf) have full access to all government and 
employer reports relating to the safety and 
health of the employees they represent; and 


g) co-operate with federal safety officers. 


12 


The committees, however, have functions 
and powers additional to those they have in 
common with representatives. Thus, SHCs also: 


h) maintain records pertaining to the 
disposition of complaints they receive; 


i) co-operate with any occupational health 
service of the work establishment; 


J) establish and promote safety and health 
programs for employee education; and 


k) develop, establish, and maintain programs, 
measures, and procedures for the 
preservation and improvement of employee 
safety and health. 


Safety and health committees and 
representatives provide a mechanism for 
employers and employees to discharge their 
responsibilities under Part IV. They have a 
pivotal role in enhancing safety and health 
while reducing direct government intervention in 
the workplace. 


The compliance activities of occupational safety 
and health officials will focus especially on 
promoting the establishment of SHCs and the 
appointment of SHRs and on monitoring their 
operation. Workplace visits will emphasize the 
role of the committee or of the representative, 
with the safety officer using his or her 
occupational safety and health expertise to 
help them detect and prevent hazards. As the 
SHCs and SHRs become increasingly effective 
in developing prevention programs and in 
monitoring safety and health, programmed 
inspections will become more selective, 
focussing on the higher risk industries as well 
as on sectors where there is a lower rate of 
compliance. 


Note: The committees and representatives can 
contribute to a sense of direct responsibility, 
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on the part of those in the workplace, for 
occupational safety and health, which in turn 
contributes to a desire to comply. They also 
promote effectiveness and economy, by 
involving those in the workplace who are 
affected by compliance and non-compliance, 
and by reducing the necessity for direct 
government involvement. Effective committees 
and representatives can also reduce the cost to 
business of time lost during inspections. 


DEVELOPMENT OF STANDARDS 
AND REGULATIONS 


To contribute to a climate favourable to 
compliance, it is government’s policy to involve 
affected industry sectors, companies and unions 
in the development of standards, and to 
emphasize voluntary decision making. The 
following represent the primary guidelines to be 
followed by federal officials in the formulation 
of occupational safety and health rules. 


a) Performance standards will be used where 
they permit safety and health to be 
protected more efficiently. Performance 
standards set out the end to be achieved 
and leave the means to the discretion of 
individual businesses, whereas ‘‘design’’ 
standards prescribe the exact means to be 
used. Thus, for example, under the revised 
Canada Materials Handling Regulations, an 
employer is still responsible for ensuring 
that a forklift operator is trained and 
competent; but the employer no longer has 
a specific obligation to prevent the operator 
from starting the motor before the brake is 
set and the clutch is disengaged. 


b) Sources. Government, business and labour 
task forces will be important sources of 


14 


regulations and standards. Standards 
committees, similar to those of the 
Canadian Standards Association, will 
continue to be used as appropriate. 


c) Consultation. Proposals to develop or 
amend regulations or standards are 
published in the Regulatory Agenda. In 
addition, specific companies, trade unions 
or others directly affected by contemplated 
changes will be notified, and advice from 
regulatees will be encouraged. 


d) Language. The government’s objective 
is over time to phase out referencing of 
standards which are not available in both 
official languages. 


Note: Modern compliance techniques emphasize 
voluntary decision making and keep government 
intervention to a minimum. They encourage 
private participation in defining regulatory 
goals. 


Few factors contribute as much to a sense that 
a rule is just as does the opportunity for all 
affected to provide input. People will support: a 
regulation which they feel is an effective means 
of achieving the purpose for which it was 
designed, especially if it is perceived to be clear 
and feasible. A regulation is more readily 
followed if it reflects knowledge of and 
sensitivity to the circumstances of regulatees. 
Knowledge of the rationale of a regulation on 
the part of all concerned will generally facilitate 
compliance. Regulatees are more committed to 
a rule which they feel is at least partly their 
creation. All of these psychological factors can 
be maximized by involving regulatees in the 
development of standards and regulations. 


A degree of flexibility in the method of 
achieving compliance, as with performance 
standards, conveys the regulator’s concern and 
respect for the regulatee. 
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INFORMATION AND EDUCATION 
FOR EMPLOYERS AND 
EMPLOYEES 


Most people covered by the Canada Labour 
Code are willing, and intend, to meet their 
safety and health obligations. Comprehensive 
and accurate public information about the 
content and application of rules and standards 
is thus probably the most effective means to 
obtain compliance. 


The information program will give particular 
emphasis to the purpose of Part IV, means of 
contacting the department, and new or revised 
rules. 


The Department of Labour already uses 
pamphlets and audio-visual presentations at 
events which attract members of the affected. 
public, such as exhibitions and business and 
labour conventions. A variety of economical 
means to make the delivery of information 
broader and more systematic will also be 
explored. 


Educational institutions will be encouraged to 
incorporate material on occupational safety and 
health into their curriculums. Occupational 
safety and health officers will arrange for, 
facilitate, and/or conduct seminars and short 
courses at workplaces. Information sessions, 
especially for SHCs/SHRs will be promoted. 
Unions will be encouraged to use part of 
government educational grants for occupational 
safety and health purposes. Federal officers will 
promote training of members of SHCs and 
SHRs. 


Note: Increasing regulatees’ awareness of a 
rule, and of the rationale for it, will make 
compliance easier. 
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CONTROL OF COMPLIANCE 
ACTIVITY 


Compliance activity can serve the purpose of 
the legislation more directly if it is controlled by 
those charged with responsibility for carrying 
out the policy objectives of the statute. 
Memoranda of Understanding (MOUs) will be 
developed by Labour Canada and the federal 
departments and agencies whose safety and 
health activities are being consolidated under 
Part IV. These MOUs will detail the respective 
responsibilities of the parties for selection, 
training, and operational control of 
departmental and agency safety and health 
personnel and for the orientation, monitoring, 
prosecution, and other aspects of this 
compliance policy. 


MONITORING 


Private sector participation in monitoring 
compliance and non-compliance will be 
encouraged in order to take advantage of safety 
and health expertise already in place and 
involve those most interested in the working 
environment. Accordingly, monitoring of 
occupational safety and health can include 

the following elements: 


Reporting 


Tiering. When regulations which contain 
reporting/record-keeping requirements are being 
revised or developed, consideration will be given 
to tailoring those requirements according to: 


industry accident record; 

size of firm; 

other factors germane to the subject matter 
of the reports/records. 


The precise criteria, once worked out, will be 
published. Regulatees will be able to obtain 
accurate information on their tiering status. 


Self-certification 


Areas where this technique can be applied to 
enhance private sector responsibility will be 
identified and confirmed; e.g., certifying that 
corrective action has been taken that was 
ordered under a direction or agreed to in an 
assurance of voluntary compliance. 


A statistically sound system for spot checking 


will be designed and implemented by federal 
officials. 
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Third-party Monitoring 


Occupational safety and health authorities will 
identify and confirm other areas, besides boilers 
and pressure vessels and elevators, for possible 
application to control the costs of direct 
inspection. 


The qualifications needed for carrying out 
monitoring in each area will be formulated, and 
monitors will be designated accordingly. 


Spot checks will be carried out on the basis 

of statistically sound system to be developed. 
However, the system will not be made public, 
and spot checks will not, of course, be 
announced in advance. Qualified experts from 
outside the federal department involved may be 
retained to carry out spot checks. 


Government-Approved Internal Auditing 
Programs 


Options will be explored with industry and 
commitments then secured from both industry 
and government. 


The programs will encourage and build on 
sound management practices in industry and 
incorporate roles for safety and health 
committees and representatives. 


Planned Field Visits 


To permit safety officers to carry out 
inspections where they are most needed, while 
protecting private firms from unnecessary 
inconvenience, planned field visits will be tiered. 
Workplaces will be grouped into categories 
based primarily on the individual company or 
workplace safety profile, where this is known, 
or the industry accident record, where the 
individual company’s safety profile is not 
known. 
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Priorities of Safety Officer Interventions 


Safety officers will give first priority to 
notification of refusal to work, etc., received in 
accordance with subsec. 86(1) of the Code. 
Such notifications will, as the section requires, 
be investigated ‘‘forthwith’’, i.e., without delay. 


In other respects, the tasks of safety officers 
will be priorized according to the urgency and 
gravity of risk to safety and health of individual 
situations. The speed of the response will not, 
therefore, depend entirely on the occasion for 
the officer’s intervention, whether investigating 
an accident, investigating a complaint, 
conducting a programmed inspection or making 
a consultation visit. Where a call is received 
concerning an accident or a complaint, it may 
mean that those on the scene are alerted to the 
hazard involved; so these situations may often 
not represent a grave enough continuing risk to 
warrant postponing a consultation visit, say, 

to a company or in an industry with a high 
accident record. 


The SHCs and SHRs, in particular, will assist 
in evaluating urgency and gravity of risk, so 
that the safety officer does not respond with 
unnecessary speed, to the detriment of 
important routine work, such as programmed 
inspections. 


Safety officer interventions in workplaces 

demonstrating a low risk will, generally, only 

occur: 

a) where there is an event to be investigated; 

b) if federal officials learn of a hazardous 
process or practice in workplaces of that 


sector; 


c) to spot check (third-party monitoring, SHC 
minutes etc.); or 
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d) ona dual visit involving another type of 
inspection or activity. 


Note: Most federal regulatory departments have 
considerable discretion in the means they choose 
to monitor compliance. Some departments use 
self-reporting systems, which may or may not 
be backed with adequate spot checking, in 
preference to direct inspection. Third-party 
monitoring is another means for reducing public 
expense. Fairness requires that individuals in 
similar circumstances be treated similarly by 

the government, and those with important 
differences be treated differently. A tiering 
system, based on criteria regulatees can endorse, 
contributes to that distributive justice. 


USE OF SAFETY OFFICER’S 
STATUTORY POWERS 


Clear definitions of the powers of officials and 
an explicit policy on the use of these statutory 
powers make it easier both for officials to carry 
out their work consistently and for regulatees to 
know how they will be dealt with. 


Section 98 confers on safety officers ample 
powers for occupational safety and health 
purposes. These include powers: 


to enter a workplace; 

to examine, test, etc.; 

to take samples; 

to be accompanied and assisted by such 

persons and/or equipment as is deemed 

necessary; 

e to direct that a place or thing not be 
disturbed pending an examination; 

e to require the employer to produce 

documents and information; 
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to make copies; 

to require the employer to furnish statements 
respecting environmental working conditions 
and other matters affecting safety and health. 


In addition, section 84 permits a safety 

officer to authorize the removal of, or other 
interference with, wreckage, etc., related to an 
incident at the workplace in which an employee 
is killed or seriously injured. 


Section 99 requires both employers and 
employees to give all reasonable assistance to 
the safety officer in his or her work. Section 
100 makes it an offence to obstruct or hinder 

a safety officer in carrying out his or her 
occupational safety and health duties, as well.as 
to make a false or misleading statement to him 
On her 


Those present in the workplace will usually give 
the safety officer all necessary co-operation, 

to permit him or her to carry out the task 
effectively with a minimum of interference with 
the operations of the establishment. In the rare 
case where there is an attempt to impede 
occupational safety and health work, the safety 
officer has at his or her disposal the legal 
instruments necessary to deal with the situation. 
It is the policy of the government to prosecute 
for the obstruction which has prolonged the 
dangerous situation. 


RESPONSE TO NON-COMPLIANCE 


Safety officers have at their disposal certain 
responses to non-compliance, permitting them 
to react proportionately to each occupational 
safety and health problem. In the interests of 
consistency and predictability, the uses of 


pap 


assurances of voluntary compliance and 
directions are described here. 


Assurances of Voluntary Compliance 
(AVC) 


Occupational safety and health officials will 
seek compliance on a voluntary basis where this 
is consistent with employee safety. For most 
infractions, if there is agreement and willingness 
to correct a problem, the safety officer will 
accept the assurance of the person in charge 

of the workplace that compliance will occur 
without a direction. 


a) The AVC contains the employer’s or 
employee’s written promise to comply by a 
given date. 


b) AVCs will be used for ‘‘minor’’ and 
‘‘intermediate’”’ infractions which do not 
give rise to a situation of danger under 
subsec. 102(2). 


c) AVCs will include an undertaking to inform 
the safety officer that the agreed-to 
corrective action has been completed. 


d) When an AVC has obvious multi-regional 
and/or interdepartmental implications, the 
headquarters of the federal department 
involved is consulted in advance, if 
practical, or notified promptly afterwards. 


e) Failure to comply with an AVC will lead to 
the issuance of a direction, and continued 
non-compliance can lead to prosecution for 
the original infraction. 


Issuing a Direction 


a) Directions are to be issued whenever an 
AVC has not been fulfilled, or where a 
situation of danger as defined in subsec. 102(2) 
is detected. 
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b) Directions are always to be given in writing. 
When absolutely necessary, however, they 
may initially be given orally; this is to be 
followed as soon as possible by a written 
direction. 


c) When a direction has obvious multi-regional 
and/or interdepartmental implications, the 
headquarters of the federal department 
involved is consulted in advance, where 
feasible; otherwise it is notified promptly 
afterwards. 


d) There will be a standard form of direction 
across Canada. 


e) Information on directions issued will be 
included in a national automated data 
system to assist in the development of an 
information base showing, for example, 
directions issued by subject matter and 
region. 


ff) Time to comply is to be adequate and 
specified (date). 


Note: Some regulatory programs are strictly 
limited in the responses available to them. 
Occupational safety and health officials are 
relatively fortunate in having a number of 
measures provided for in the Code and in 
having the latitude to create others. A 
modulated variety of techniques permits 
compliance officials to respond appropriately 
to each situation they encounter. It also makes 
it possible, in most cases, to avoid actual 
prosecution, which is costly and not particularly 
conducive to developing a well-motivated 
clientele. 


The use of voluntary undertakings enhances 
the regulatee’s commitment to, and sense of 
responsibility for, compliance. A response 
which takes into account the seriousness of the 
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violation and the compliance history of the 
regulatee will be seen as fairer. Consistency of 
treatment is also essential to fairness. 


COURT ACTIONS 


Where a contravention is very serious, or where 
it is not corrected despite the efforts of the 
safety officer, the policy of the federal 
government is to prosecute. 


The law provides offences of graduated 
seriousness. Criminal offences include those in 
the Criminal Code, such as-criminal negligence 
causing death and criminal negligence causing 
bodily harm. To complement these, Part IV 
provides a crime of willful breach of safety 
standards, where the person in breach knows 
that serious injury or death is likely; but this 
crime, unlike those in the Criminal Code, does 
not require that someone actually be hurt. 


All the other offences in Part IV are 
“‘infractions’’. They are not punishable by 
imprisonment. These too are graduated 
according to the seriousness of the situation. 
There are two ‘‘major’’ infractions. The first is 
a contravention of safety standards which 
causes serious injury or death to an employee. 
The maximum penalty for this offence is a fine 
of $100 000. The other major infraction is 
failure to comply with a direction of a safety 
officer issued in respect of a source of danger. 
The maximum fine is $25 000. 


Most contraventions of safety standards are 
‘‘intermediate’’ infractions, punishable by a 
maximum fine of $15 000. Certain contraventions, 
which are unlikely to directly jeopardize the 
safety or health of employees, are ‘‘minor”’ 
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infractions, punishable by a maximum fine of 
$5 000. 


Whereas the crime set out in subsec. 105(5) 
requires a willful offence with actual knowledge 
that it is likely to cause serious injury, the non- 
imprisonable infractions can be committed 
without willfulness or knowledge. They are 
either ‘‘strict’’ or ‘‘absolute’’ liability offences. 
In general, the strict liability offences pertain to 
statutory obligations which call for the exercise 
of some judgment. For that reason, a person 
who has exercised due care and diligence in 
seeking to meet safety and health standards is 
not guilty of such an offence. The infractions 
for which due diligence is a defence are set out 
in subsec. 105(6). The absolute liability 
infractions are purely objective: a person who 
has contravened the standard cannot claim due 
diligence. Once non-compliance is proved, the 
person responsible is found guilty of the 
offence. 
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Graphically, the scheme is something like 
this: 


Hybrid: two years/fine in 


discretion or six months 


Criminal 
Code 


E.g., criminal 


negligence 


Crime 
Willful breach of 
standards, knowing 
likely to cause serious 
injury or death 


$25 000 


$100 000 


Major Infraction 


Breach causing serious 
injury or death 


$25 000 


Major Infraction 


Failure to comply with s. 102 direction 


$15 000 


Intermediate Infraction 


Breach of standards, etc. 


$5 000 


Minor Infraction 


Failure to post, etc. 
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In case a situation arises where it is necessary 
to enforce compliance promptly, without 
completing a prosecution, the statute now 
provides for injunctions. This provision could 
also be used in a case where someone convicted 
of an infraction still is not in compliance. 


These measures will only be used by federal 
officials as set out below: 


For Crime (Subsec. 105(5)) 


Initiate prosecution at once in every case. 


For Major Infraction (Subsec. 105(4)) 


Except in unusual circumstances, initiate 
prosecution at once in every case. Where 
circumstances do not appear to warrant such 
action, an immediate report should be made to 
the Minister. As experience with this policy 
grows, more precision will be added to this 
guidance. 


For Repeat Offences 


Prosecute for the contravention itself without a 
new direction. 


For Failure to Comply with Direction 


a) Direction under subsec. 102(2). Where 
there is a serious hazard and danger is 
immediate: 
e¢ do not wait for resolution of appeal, if 

any, to the regional safety officer; 


® seek injunction under s. 105.5; 


e launch prosecution for offence of 
disobeying direction (subsec. 105(2)). 
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In other cases: 


e wait 14 days or time stipulated for 
correction; then 


e seek injunction under s. 105.5; 


e launch prosecution for offence of 
disobeying direction. 


b) Direction re intermediate infraction issued 
under subsec. 102(1). After 14 days or time 
for correction, whichever is longer, initiate 
prosecution for offence of disobeying 
direction. 


c) Direction re minor infraction issued under 
subsec. 102(1). After 14 days or time for 
correction, prosecute for original 
contravention. 


For Obstruction of Safety Officer 
Prosecute if either: 


a) there is no other means to obtain needed 
information; or 


b) once the inspection or investigation is 
completed, a danger is discovered which has 
been prolonged by the obstruction. 


Note: Generally speaking, criminal prosecutions 
under regulatory statutes are rare. The 
responsible officials seem to consider that, in 
most cases, criminal prosecution is too 
cumbersome and too expensive to be efficient, 
and is too great an imposition on the citizen in 
relation to the breach which has been 
discovered. They are also deterred from 
initiating prosecutions because the follow-up of 
the case escapes from those responsible for 
implementing the policy objectives of a given 
statute once the file is referred for prosecution. 


aN, 


The provision in the amended Code that 
prosecutions can take place only with the 
consent of the Minister of Labour provides a 
starting point for the federal officials to develop 
a consistent approach to enforcement. One of 
the greatest problems in compliance systems 
today is the disparity in prosecution practices 
both geographically and between departments. 
This disparity gives an appearance of 
arbitrariness to official action and raises 
concerns with regard to s. 15 of the Canadian 
Charter of Rights and Freedoms. 


Consistent enforcement practice enhances the 


public’s respect for the program and, thus, 
motivates regulatees to comply. 
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